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Test Series: May, 2020
MOCK TEST PAPER – 1
FINAL (OLD) COURSE: GROUP – I
PAPER 4: CORPORATE AND ALLIED LAWS
ANSWERS

DIVISION A: MULTIPLE CHOICE QUESTIONS
(1) Integrated Case Scenario (8 Marks)
(1) Option (b)
(2) Option (c)
(3) Option (d)
(4) Option (c)
(2) Integrated Case Scenario (10 Marks)
(1) Option (d)
(2) Option (d)
(3) Option (d)
(4) Option (c)
(5) Option (a)
(3) Option (d)
(4) Option (b)
(5) Option (d)
(6) Option (a)
(7) Option (d)
(8) Option (d)
(9) Option (d)
(10) Option (a)
(11) Option (d)
DIVISION B: Descriptive questions (70 Marks)
1.

(a) Section 161(1) of the Companies Act, 2013 provides that the articles of association of a company
may confer on its Board of Directors the power to appoint any person, other than a person who
fails to get appointed as a director at the general meeting, as an additional director at any time
and such director will hold office upto the date of the next annual general meeting or the last date
on which such annual general meeting should have been held, whichever is earlier.
Accordingly, following are the answers(i)

Mr. Mantri cannot continue as director till the adjourned annual general meeting, since he
can hold the office of directorship only up to the date of the next annual general meeting or
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the last date on which the annual general meeting should have been held, whichever is
earlier. Such an additional director shall vacate his office latest on the date on which the
annual general meeting should have been held under Section 96 of the Companies Act,
2013. He cannot continue in the office on the ground that the meeting was not held or it
could not be called within the time prescribed.
(ii) The power to appoint additional directors vests with the Board of Directors and not with the
members of the company. The only condition is that the Board must be conferred such
power by the articles of the company.
(iii) As a Company Secretary, I would put the following checks in place in respect of Mr. Mantri’s
appointment as an additional director:
(a) He must have got the Directors Identification Number (DIN).
(b) He must furnish the DIN and a declaration that he is not disqualified to become a director
under the Companies Act, 2013.
(c)

He must give his written consent in Form DIR-2 on or before his appointment as director
and such consent stands filed with the Registrar within 30 days of his appointment.

(d) His appointment is made by the Board of Directors.
(e) His name is entered in the statutory records as required under the Companies Act, 2013.
(b) According to section 124 of the Companies Act, 2013, where a dividend has been declared by a
company but has not been paid or claimed within 30 days from the date of the declaration,the
company shall, within 7 days from the date of expiry of the said period of 30 days, transfer the
total amount of dividend which remains unpaid or unclaimed to a special account to be opened by
the company in any scheduled bank to be called the Unpaid Dividend Account.
Further, according to section 127 of the Companies Act, 2013, where a dividend has been
declared by a company but has not been paid or the warrant in respect thereof has not been
posted within 30 days from the date of declaration to any entitled shareholder, every director of
the company shall, if he is knowingly a party to the default, be liable for the punishment.
In the present case, the Board of Directors of Future Fashions Limitedat its meeting
recommended a dividend on its paid-up equity share capital which was later on approved by the
shareholders at the Annual General Meeting. In the meantime, the directors at another meeting
of the Board decided by passing a resolution to divert the total dividend to be paid to the
shareholders for purchase of certain short-term investmentsin the name of the company. As a
result, dividend was paid to shareholders after 45 days.
1.

Since, declared dividend has not been paid within 30 days from the date of the declaration
to any shareholder entitled to the payment of dividend, the company shall, within 7 days
from the date of expiry of the said period of 30 days, transfer the total amount of dividend
which remains unpaid or unclaimed to a special account to be opened by the company in
any scheduled bank to be called the Unpaid Dividend Account.

2.

The Board of Directors of Future Fashions Limitedhas violated section 127 of the
Companies Act, 2013 as it failed to pay dividend to shareholders within 30 days due to its
decision to divert the total dividend to be paid to shareholders for purchase of certain shortterm investments in the name of the company.

Consequences: The following are the consequences for violation of the above provisions:
(a) Every director of the company shall, if he is knowingly a party to the default, be punishable
with maximum imprisonment of two years and shall also be liable for a minimum fine rupees
one thousand for every day during which such default continues.
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(b) The company shall also be liable to pay simple interest at the rate of 18% p.a. during the
period for which such default continues.
2.

(a) (i)

The argument of the majority shareholders that the petition may be dismissed on the ground
of non-maintability is not correct. The proceedings shall continue irrespective of withdrawl of
consent by some petitioners. It has been held by the Supreme Court in Rajmundhry Electric
Corporation vs. V. NageswarRao, AIR (1956) SC 213 that if some of the consenting
members have subsequent to the presentation of the petition withdraw their consent, it
would not affect the right of the applicant to proceed with the petition. Thus, the validity of
the petition must be judged on the facts as they were at the time of presentation. Neither the
right of the applicants to proceed with the petition nor the jurisdiction of Tribunal to dispose
it of on its merits can be affected by events happening subsequent to the presentation of the
petition.

(ii) As per section 233 (1) of the Companies Act, 2013, a scheme of merger or amalgamation
may be entered between

2 or more small companies



a holding company and its wholly-owned subsidiary company. If 100% of its share
capital is held by the holding company, except the shares held by the nominee or
nominees to ensure that the number of members of subsidiary company is not reduced
below the statutory limit as provided in section 187.



such other class or classes of companies as may be prescribed.

The provisions given for fast track merger in the section 233 are in the optional nature and
not a compulsion to the company. If a company wants to make application for merger as per
section 232, it can do so.
Hence, here the Company Secretary of the XYZ limited has erred in the law and his
contention is not valid as per law. The company shall have an option to choose between
normal process of merger and fast track merger.
(b) (i)

In this case, Mr. Veer may opt for ‘Option’ derivative contract, which is an agreement to buy
or sell a set of assets at a specified time in the future for a specified amount. However, it is
not obligatory for him to hold the terms of the agreement, since he has an ‘option’ to
exercise the contract. For example, if the current market price of the share is Rs. 100 and
he buy an option to sell the shares to Mr. X at Rs. 200 after three-month, so Veer bought a
put option.
Now, if after three months, the current price of the shares is Rs. 210, Mr. Veer may opt not
to sell the shares to Mr. X and instead sell them in the market, thus making a profit of Rs.
110. Had the market price of the shares after three months would have been Rs. 90, Mr.
Veer would have obliged the option contract and sold those shares to Mr. X, thus making a
profit, even though the current market price was below the contracted price. Thus, here, the
shares of Travel Everywhere Limited is the underlying asset and the option contract is a
form of derivative.

(ii) Price manipulation in the shares of ABC Ltd. can be considered as fraudulent and unfair
trade practices relating to securities market. In this case SEBI may exercise the following
powers as per section 11(4) of securities and Exchange Board of India Act, 1992(i)

Suspend the trading of any security (in this case the securities of ABC Ltd.) in a
recognized stock exchange.

(ii) Restrain persons (in this case ABC Ltd.) from accessing the securities market. It can
also prohibit any person associated with securities market (i.e. brokers who have
indulged in price manipulation) to buy, sell or deal in securities market.
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SEBI may issue the above orders for reasons to be recorded in writing. SEBI shall, either
before or after passing such orders give an opportunity of hearing to company and brokers
concerned.
SEBI may also appoint an adjudicating officer who may levy penalty after holding an enquiry
in the prescribed manner.
3.

(a) According to the Section 248(2) of the Companies Act, 2013, a company may, after extinguishing
all its liabilities, by a special resolution, or consent of seventy-five per cent. members in terms of
paid-up share capital, file an application in the prescribed manner to the Registrar for removing
the name of the company from the register of companies on all or any of the grounds specified in
section 248(1) and the Registrar shall, on receipt of such application, cause a public notice to be
issued in the prescribed manner.
Further Section 249 provides restrictions on making application under section 248 .
An application under section 248 on behalf of a company shall not be made if, at any time in the
previous three months, the company—
(a) has changed its name or shifted its registered office from one State to another;
(b) has made a disposal for value of property or rights held by it, immediately before cesser of
trade or otherwise carrying on of business, for the purpose of disposal for gain in the normal
course of trading or otherwise carrying on of business;
(c) has engaged in any other activity except the one which is necessary or expedient for the
purpose of making an application under that section, or deciding whether to do so or
concluding the affairs of the company, or complying with any statutory requirement;
(d) has made an application to the Tribunal for the sanctioning of a compromise or arrangement
and the matter has not been finally concluded; or
(e) is being wound up under Chapter XX of this Act or under the Insolvency and Bankruptcy
Code, 2016.
Violation of above conditions on filing of application: If a company files an application in
violation of restriction given above, it shall be punishable with fine which may extend to one lakh
rupees.
Rights of registrar on non-compliance of conditions by the company: An application filed
under above circumstances, shall be withdrawn by the company or rejected by the Registrar as
soon as conditions are brought to his notice.
Aggrieved person to file an appeal against the order of registrar: As per section 252(1),any
person aggrieved by an order of the Registrar, notifying a company as dissolved under section
248, may file an appeal to the Tribunal within a period of three years from the date of the order of
the Registrar and if the Tribunal is of the opinion that the removal of the name of the company
from the register of companies is not justified in view of the absence of any of the grounds on
which the order was passed by the Registrar, it may order restoration of the name of the
company in the register of companies. However a reasonable opportunity is given to the
company and all the persons concerned.
According to the above provisions, following are the answers:
(i)

As per the restrictions marked in the Section 249(d) stating that an application under section
248 on behalf of a company shall not be made if, at any time in the previous three months, the
company has made an application to the Tribunal for the sanctioning of a compromise or
arrangement and the matter has not been finally concluded.
As per the facts application to the registrar for removal of the name of company from the register
of companies, was filed by the Leading Ltd. within three months to the filing of an application to
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the Tribunal for approval of compromise or arrangement proposal. Therefore filing of such an
application by Leading Ltd. is not valid.
(ii)

If a company files an application in above situation, it shall be punishable with fine which
may extend to one lakh rupees. An application so filed, shall be withdrawn by the company
or rejected by the Registrar as soon as conditions are brought to his notice.

(iii) According to the provision given in section 252(1),a person aggrieved by an order of the
Registrar, notifying Leading Ltd. as dissolved under section 248, may:


file an appeal to the Tribunal within a period of three years from the date of the order of
the Registrar, and



if the Tribunal is of the opinion that the removal of the name of the company from the
register of companies is not justified in view of the absence of any of the grounds on
which the order was passed by the Registrar, it may order restoration of the name of
the Leading Ltd. in the register of companies.



A reasonable opportunity is given to the Leading Ltd. and all the persons concerned.

(b) Section 5 of the Competition Act, 2002 deals with combination of enterprises and persons. The
amalgamation of enterprises shall be a combination of such enterprises if the enterprise created
as a result of the amalgamation, as the case may be, have either in India, the assets of the value
of more than Rs. 1,000 crore or turnover more than Rs. 3000 crore.
Vide Notification No. S.O. 480(E), dated 4th March, 2011, the Central government enhanced the
value of assets and value of turnover by fifty percent.
However, pursuant to Notification No. S.O. 675 (E) dated March 4, 2016 the value of assets and
the value of turnover has been enhanced by the Central Government by 100% for the purposes
of Section 5 of the Act.
So, the revised value of assets and turnover is presently more than Rs. 2000 crore and Rs. 6000
crore.
Hence, in the present case, the proposed amalgamation of ABC Rubber Limited and Syntax
Tyres Limited, will be valid under the provisions of the Competition Act, 2002 as though they
have assets of value of ` 950 crore which is less than 1000 Cr but the limit of turnover of Rs.6500
crore is more than the specified limit under the provisions.
4.

(a) Relevancy:Fast track corporate insolvency resolution process is a speedy process for corporate
insolvency resolution for small corporate.
As per section 55 of the IBC, 2016, it is applicable to following corporate debtors - (a) a corporate
debtor with assets and income below a level as may be notified by the Central Government; or
(b) a corporate debtor with such class of creditors or such amount of debt as may be notified by
the Central Government; or (c) such other category of corporate persons as may be notified by
the Central Government.
Applicability of the provisions-The provisions are applicable to - (a) small company under
section 2(85) of Companies Act (b) a start-up (other than partnership firm)[as defined by Ministry
of Commerce and Industry notification No. GSR 501(E) dated 23-5-2017] (c) an unlisted company
with total assets not exceeding Rs. one crore as per financial statement immediately preceding
the financial year [Vide SO 1911(E) dated 14-6-2017].
Time period for completion of fast track process
The fast track corporate insolvency resolution process shall be completed within a period of 90
days from the insolvency commencement date. It can be extended by Adjudicating Authority by
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further 45 days, if resolution passed at a meeting of the committee of creditors and supported by
a vote of seventy five per cent of the voting shares [section 56(3) of Insolvency Code, 2016].
According to the provisions, fast track corporate insolvency resolution process shall be completed
by 29th of August 2019. On further extension latest by 13th of October, 2019 in compliance with
above provision.
(b) Apex Limited failed to repay the amount borrowed from the banker, ACE Bank Limited, which is
holding a charge on all the assets of the company. The bank took over management of the
company in accordance with the provisions of the Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002 by appointing four persons as directors.
The company was managed by a Managing Director, Mr. X.
Here, Apex Limited is a borrower and ACE Bank Limited is a secured creditor.
Compensation to Managing director (Mr. X) for loss of office: According to section 16 of the
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002, irrespective of anything contained in any contract or in any other law for the time being in
force, no managing director or any other director or a manager or any person in charge of
management of the business of the borrower shall be entitled to any compensation for the loss of
office or for the premature termination under this Act. However any such managing director or
any other director or manager or any such person in charge of management has the right to
recover from the business of the borrower, moneys recoverable otherwise than by way of such
compensation.
Therefore, Mr.X, the Managing Director,has the right to recover from the business of the Apex
Ltd.(Borrower), moneys recoverable otherwise than by way of such compensation.
5.

(a) (i)

All offences which are punishable in this Act with imprisonment of 2 years or more, shall be
triable only by the special court established for the area in which the registered office of the
company in relation to which the offence is committed. According to section 436 of the
Companies Act, 2013 where there are more special courts than one for such area, by such
one of them as may be specified in this behalf by the high court concerned.
Accordingly in the given case, there are more than one special court in Bundi district where
registered office of Excel Ltd. is situated. The jurisdiction for trail in special court will be
specified by High Court of the State ( i.e.Rajasthan).

(ii) In terms of the definition of a foreign company under section 2 (42) of the Companies Act,
2013 a “foreign company” means any company or body corporate incorporated outside India
which:
(a) Has a place of business in India whether by itself or through an agent, physically or
through electronic mode; and
(b) Conducts any business activity in India in any other manner
According to section 386 of the Companies Act, 2013, for the purposes of Chapter XXII of
the Companies Act, 2013 (Companies incorporated outside India), “Place of business”
includes a share transfer or registration office.
From the above definition, the status of XYZ Ltd. will be that of a foreign company as it is
incorporated outside India, has a place of business in India and it may be presumed that it
carries on a business activity in India.
(iii) As per section 389 of the Companies Act, 2013,no person shall issue, circulate or distribute
in India any prospectus offering for subscription in securities of a company incorporated or
to be incorporated outside India, whether the company has or has not established, or when
formed will or will not establish, a place of business in India, unless before the issue,
circulation or distribution of the prospectus in India, a copy thereof certified by the
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chairperson of the company and two other directors of the company as having been
approved by resolution of the managing body has been delivered for registration to the
Registrar and the prospectus states on the face of it that a copy has been so delivered, and
there is endorsed on or attached to the copy, any consent to the issue of the prospectus
required by section 388 and such documents as may be prescribed under Rule 11 of the
Companies (Incorporated outside India) Rules,2014.
Accordingly in the given situation, issue of prospectus by the Abroad Ltd.,a foreign company
will be valid if done in compliance with the above stated section 379 of the Companies Act.
(b) Section 45 provides that the offences under the Act shall be cognizable and non-bailable.
Notwithstanding anything contained in the Code of Criminal Procedure, 1973, no person accused
of an offence under this Act shall be released on bail or on his own bond unless(i)

The Public Prosecutor has been given an opportunity to oppose the application for such
release and

(ii) Where the Public Prosecutor opposes the application, the court is satisfied that there are
reasonable grounds for believing that he is not guilty of such offence and that he is not likely
to commit any offence while on bail.
In case of any person who is under the age of 16 years or in case of a woman or in case of
a sick or infirm person or is accused either on his own or along with other co-accused of
money-laundering a sum of less than one crore rupees, may be released on bail, if the
Special Court so directs.
As in the given case, Mr. Fraudulent, a 16 year old person was accused of money
laundering a sum of 70 lakh, Accordingly, as per above provision, though he is not under 16
years but accused of money laundering of amount of Rs. 70 Lakh which is less than one
crore, so will fall within the purview of the said section of the Act and be released on bail on
the direction of special court.
6.

(a) (i)

Section 139(6) of the Companies Act, 2013 lays down that the first auditor of a company
shall be appointed by the Board of Directors within 30 days of the registration of the
company.
Section 139 (6) continues to provide further that if the Board of Directors fails to appoint
such auditor, it shall inform the members of the company, who shall within ninety days at an
extraordinary general meeting appoint such auditor and such auditor shall hold office till the
conclusion of the first annual general meeting.
From the above provisions of law if the Board of Directors fails to appoint the first auditors
within the stipulated 30 days, it shall take the following steps:
a.

Inform the members of the Company;

b.

Immediately take steps to convene an extra ordinary general meeting not later than 90
days;

c.

Members shall at that extra ordinary meeting appoint the first auditors of the company;

d.

The first auditors so appointed shall hold office upto the conclusion of the first AGM of
the company.

(ii) Section 140 of the Companies Act, 2013 prescribes certain procedure for removal of
auditors. Under section 140 (1) the auditor appointed under section 139 may be removed
from his office before the expiry of his term only by a special resolution of the company,
after obtaining the previous approval of the Central Government in that behalf in the
prescribed manner. From this sub section it is clear that the approval of the Central
Government shall be taken first and thereafter the special resolution of the company should
be passed.
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Provided that before taking any action under this sub-section, the auditor concerned shall
be given a reasonable opportunity of being heard.
Therefore, in terms of section 140 (1) of the Companies Act, 2013 read with Rule 7 of the
Companies (Audit & Auditors) Rules, 2014, the following steps should be taken for the
removal of an auditor before the completion of his term:
The application to the Central Government for removal of auditor shall be made in Form
ADT-2 and accompanied with fees as provided for this purpose under the Companies
(Registration Offices and Fees) Rules, 2014.
The application shall be made to the Central Government within thirty days of the resolution
passed by the Board.
The company shall hold the general meeting within sixty days of receipt of approval of the
Central Government for passing the special resolution.
(b) (i)

Remittance of Foreign Exchange (Section 5 of the Foreign Exchange Management
Act, 1999): According to section 5 of the FEMA, 1999, any person may sell or draw foreign
exchange to or from an authorized person if such a sale or drawal is a current account
transaction. Provided that Central Government may, in public interest and in consultation
with the reserve bank, impose such reasonable restrictions for current account transactions
as may be prescribed.
As per the rules, drawal of foreign exchange for current account transactions are
categorized under three headings1.

Transactions for which drawal of foreign exchange is prohibited,

2.

Transactions which need prior approval of appropriate government of India for drawal
of foreign exchange, and

3.

Transactions which require RBI's prior approval for drawl of foreign exchange.

As in the given case, Mr. P wanted to remit US Dollar 20,000 out of his lottery winnings to
his son residing in USA. Such remittance is prohibited and the same is included in the
Foreign Exchange Management (Current Account Transactions) Rules, 2000.
Hence Mr. P cannot withdraw foreign exchange for this purpose.
(ii) Practically speaking, the distinction between a provision which is ‘mandatory’ and one which
is ‘directory’ is that when it is mandatory, it must be strictly observed; when it is ‘directory’ it
would be sufficient that it is substantially complied with. However, we have to look to the
substance and not merely the form, an enactment in mandatory form might substantially be
directory and, conversely, a statute in directory form may in substance be mandatory.
Hence, it is the substance that counts and must take precedence over mere form. If a
provision gives a power coupled with a duty, it is mandatory: whether it is or is not so would
depend on such consideration as:
- the nature of the thing empowered to be done,
- the object for which it is done, and
- the person for whose benefit the power is to be exercised.
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